AUTHENTICATED,

OHIO LEGISLATIVE SERVICE
COMMISSION

DOCUMENT #279356

Ohio Revised Code
Section 5123.76 Full hearing.

Effective: September 15, 2014
Legidation: House Bill 483 - 130th General Assembly

(A) Thefull hearing shall be conducted ina manner consistent with the procedures outlined in this
chapter and with due process of law. The hearing shall be held by ajudge of the probate division
or, upon transfer by the judge of the probate division, by another judge of the court of common
pleas, or a referee designated by the judge of the probate division. Any referee designated by the
judge of the probate division must be an attorney.

(1) Thefollowing shall be made available to counsel for the respondent:

(& All relevant documents, information, and evidence in the custody or control of the state or

prosecutor;

(b) All relevant documents, information, and evidence in the custody or control of the institution,
facility, or program in which the respondent currently is held or in which the respondent has been

held pursuant to these proceedings;

(c) With the consent of the respondent, all relevant documents, information, and evidence in the

custody or control of any institution or person other than the state.

(2) Therespondent has the right to be represented by counsel of the respondent’s choice and has the
right to attend the hearing except if unusual circumstances of compelling medical necessity exist
that render the respondent unable to attend and the respondent has not expressed a desire to attend.

(3) If the respondent is not represented by counsel and the court determines that the conditions
specified in division (A)(2) of this section justify the respondent's absence and the right to  counsel
has not been validly waived, the court shall appoint counsel forthwith to represent the respondent at
the hearing, reserving the right to tax costs of appointed counsel to the respondent unlessitis
shown that the respondent isindigent. If the court appoints counsel, or if the court determines that
the evidence relevant to the respondent’s absence does not justify the absence, the court shall
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continue the case.

(4) Therespondent shall beinformed of the right to retain counsel, to have independent expert
evaluation, and, if an indigent person, to be represented by court appointed counsel and have
expert independent evaluation at court expense.

(5) The hearing may be closed to the public unless counsel for the respondent requests that the

hearing be open to the public.

(6) Unless objected to by the respondent, the respondent's counsel, or the designee of the director
of developmental disabilities under section 5123.72 of the Revised Code, the court, for good cause
shown, may admit persons having alegitimate interest in the proceedings.

(7) The affiant under section 5123.71 of the Revised Code shall be subject to subpoena by either
party.

(8) The court shall examine the sufficiency of all documents filed and shall inform the respondent,
if present, and the respondent's counsel of the nature of the content of the documents and the
reason for which the respondent is being held or for which the respondent’s placement is being
sought.

(9) The court shall receive only relevant, competent, and material evidence.

(10) Inaccordance with section 5123.72 of the Revised Code, the designee of the director shall
present the evidence for the state. In proceedings under this chapter, the attorney general shall
present the comprehensive evaluation, assessment, diagnosis, prognosis, record of habilitation and
care, if any, and less restrictive habilitation plans, if any. The attorney general does not have a
similar presentation responsibility in connection with a person who has been found not guilty by
reason of insanity and who is the subject of a hearing under section 2945.40 of the Revised Code
to determine whether the personisamentally retarded person subject to institutionalization by
court order.

(11) The respondent has the right to testify and the respondent or the respondent's counsel has the

Page 2



AUTHENTICATED,

OHIO LEGISLATIVE SERVICE
COMMISSION

DOCUMENT #279356

right to subpoena witnesses and documents and to present and cross-examine witnesses.

(12) The respondent shall not be compelled to testify and shall be so advised by the court.

(13) On motion of the respondent or the respondent’'s counsel  for good cause shown, or upon the
court's own motion, the court may order a continuance of the hearing.

(14) To an extent not inconsistent with this chapter, the Rules of Civil Procedure shall be
applicable.

(B) Unless, upon completion of the hearing, the court finds by clear and convincing evidence that
the respondent named in the affidavit isamentally retarded person subject to institutionalization
by court order, it shall order the respondent's discharge forthwith.

(C) If, upon completion of the hearing, the court finds by clear and convincing evidence that the
respondent isamentally retarded person subject to institutionalization by court order, the court
may order the respondent's discharge or order the respondent, for a period not to exceed ninety
days, to any of the following:

(1) A publicinstitution, provided that commitment of the respondent to the institution will not
cause theinstitution to exceed its licensed capacity determined in accordance with section 5123.19
of the Revised Code and provided that such aplacement is indicated by the comprehensive
evaluation report filed pursuant to section 5123.71 of the Revised Code;

(2) A privateinstitution;

(3) A county mental retardation program;

(4) Receive private habilitation and care;

(5) Any other suitable facility, program, or the care of any person consistent with the

comprehensive evaluation, assessment, diagnosis, prognosis, and habilitation needs of the
respondent.
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(D) Any order made pursuant to division (C)(2), (4), or (5) of this section shall be conditional upon
the receipt by the court of consent by the facility, program, or person to accept the respondent.

(E) Indetermining the place to which, or the person with  whom, the respondent is to be committed,
the court shall consider the comprehensive evaluation, assessment, diagnosis, and projected
habilitation plan for the respondent, and shall order the implementation of the least restrictive
aternative available and consistent with habilitation goals.

(F) If, a any timeit is determined by the director of the facility or program to which, or the person
to whom, the respondent is committed that the respondent could be equally well habilitated in a
less restrictive environment that is available, the following shall occur:

(1) Therespondent shall be released by the director of the facility or program or by the person
forthwith and referred to the court together with areport of the findings and recommendations  of
the facility, program, or person.

(2) Thedirector of the facility or program or the person shall notify the respondent's counsel and
the designee of the director of developmental disabilities.

(3) The court shall dismissthe case or order placement in the less restrictive environment.

(G)(1) Except asprovided in divisions (G)(2) and (3) of this section, any person who has been
committed under this section may apply at any time during the ninety-day period for voluntary
admission to an institution under section 5123.69 of the Revised Code. Upon admission of a
voluntary resident, the managing officer immediately shall notify the court, the respondent's
counsel, and the designee of the director in writing of that fact by mail or otherwise, and, upon
receipt of the notice, the court shall dismissthe case.

(2) A person who isfound incompetent to stand trial or not guilty by reason of insanity and who is
committed pursuant to  section 2945.39, 2945.40, 2945.401, or 2945.402 of the Revised Code shall
not be voluntarily admitted to an institution pursuant to division (G)(1) of this section until after the
termination of the commitment, as described in division (J) of section 2945.401 of the Revised
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Code.

(H) If, at the end of any commitment period, the respondent has not already been discharged or has
not requested voluntary admission status, the director of the facility or program, or the personto
whose care the respondent has been committed, shall discharge the respondent forthwith, unless at
least ten days before the expiration of that period the designee of the director of developmental
disabilities or the prosecutor files an application with the court requesting continued commitment.

(1) An application for continued commitment shall includea written report containing a current
comprehensive evaluation and assessment, a diagnosis, a prognosis, an account of progress and
past habilitation, and a description of alternative habilitation settings and plans, including a
habilitation setting that isthe least restrictive setting consistent with the need for habilitation. A
copy of the application shall be provided to respondent's counsel. The requirements for notice
under section 5123.73 of the Revised Code and the provisions of divisions (A) to (E) of this
section apply to all hearings on such applications.

(2) A hearing on the first application for continued commitment shall be held at the expiration of
thefirst ninety-day period. The hearing shall be mandatory and may not be waived.

(3) Subseguent periods of commitment not to exceed one hundred eighty days each may be ordered
by the court if the designee of the director of developmental disabilitiesfilesan application for
continued commitment, after a hearing isheld on the application or without a hearing if no hearing
isrequested and no hearing required under division (H)(4) of thissection is waived. Upon the
application of a person involuntarily committed under this section, supported by an affidavit of a
licensed physician aleging that the person is no longer amentally retarded person subject to
ingtitutionalization by court order, the court for good cause shown may hold afull hearing on the
person's continued commitment prior to the expiration of any subsequent period of commitment set
by the court.

(4) A mandatory hearing shall be held at least every two years after the initial commitment.

(5) If the court, after a hearing upon arequest to continue commitment, finds that the respondent is
amentally retarded person subject to institutionalization by court order, the court may make an
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order pursuant to divisions (C), (D), and (E) of this section.

(I) Notwithstanding the provisions of division (H) of this section, no person who isfound to be a
mentally retarded person subject to institutionalization by court order pursuant to division (0)(2)
of section 5123.01 of the Revised Code shall be held under involuntary commitment for more than

fiveyears.

(J) The managing officer admitting a person pursuant to a judicial proceeding, within ten working
days of the admission, shall make areport of the admission to the department.
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